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RESPONSE IN OPPOSITION 
TO CAROLINA SUNROCK, 

LLC’S MOTION TO DISMISS 

CASWELL COUNTY WATERSHED REVIEW BOARD 

 
In re: Appeals of Watershed Protection Permits ) 
and Special Non-residential Intensity Allocation ) 
Permits          ) 
__________________________________________) 
 

NOW COME Community Members Edward J. Dougherty, Dawn Leith-Dougherty, James 
Wilkinson, Sheila Wilkinson, Susan Hester, Ed Williams, Sharon Williams, Karen Anderson, 
Robert Anderson, Jackie Tice, Theresa Newman, Charles Clotfelter, Randolph Hester, Marcia 
McNally, Patrick Tighe, Elizabeth Norman, Thomas Nicholais, Donna Nicholais, Dale Kemper, 
Howard DuBose, Jr., Tim Solomon, Glenda Solomon, Susan Chandler, Peter Christopher, Karen 
Meek, Mark Wrenn, Stephen Pietsch, Sylvia Hedrick, Stephen C. Long, Patricia Carver, Casey 
Kemper, Ashley Kemper, John T. Carver, Jr., Virginia Pietsch, Ben Solomon, Matt Solomon, 
Lydia Jernigan, Garry Massey, Herman Roberts Kim Merritt, Junior Merritt, Donna, Hudson, 
Timothy W. Hudson, Evangeline Vinson Gaudette, Sharon Vinson, Ronnie Vinson, Arthur W. 
Miller, Jr., and Joyce G. Miller (“Community Members”), and state the following in response to 
Carolina Sunrock, LLC’s (“Sunrock’s”) Motion to Dismiss (“Motion”): 

INTRODUCTION AND BACKGROUND 

The above-named Community Members who filed appeals to challenge the issuance of 
Watershed Protection Permit and Special Non-residential Intensity Allocation (“SNIA”) Permits 
(collectively referred to as “Permits”) to Sunrock lived, worked, and/or owned property in Caswell 
County at all relevant times. Many live in close proximity to Sunrock’s proposed Prospect Hill 
Quarry or the Burlington North Asphalt Plant. Sunrock applied for these Permits on January 8, 
2020—two days after this County adopted a Moratorium Ordinance that prevented the County 
from issuing any approval for any Polluting Industry Development for one-year from the 
Moratorium’s enactment. Exhibit A. Sunrock’s proposed facilities qualified as Polluting Industry 
Developments under the Moratorium and these permits should not have been issued. The original 
Moratorium was extended on January 4, 2021 to be in force until July 6, 2021. Exhibit B. 

Sunrock knew at the time it applied for and/or completed submissions related to these 
permits that this Moratorium had passed and was in effect.1 Subsequently, the County replaced its 

 
1 North Carolina case law confirms that even knowledge of proposed ordinances can defeat vested 
rights claims. Krieger v. Winston-Salem Bd. of Adjustment, 281 N.C 715, 719, 190 S.E.2d 175, 
178 (1972) (citations omitted) (“When, at the time a builder obtains a permit, he has knowledge 
of a pending ordinance which would make the authorized construction a nonconforming use and 
thereafter hurriedly makes expenditures in an attempt to acquire a vested right before the law can 
be changed, he does not act in good faith and acquires no rights under the permit.”). In the current 
case, Sunrock did not complete its applications for its Permits until after the Moratorium Ordinance 
had gone into effect, and did not receive its Permits until after the High Impact Development 
Ordinance went into effect. 
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previous Environmental Impact Ordinance with a High Impact Development Ordinance (“HIDO”) 
on December 21, 2020. The Moratorium remained in effect until July 2021, so that when the 
Moratorium expired, the HIDO was in effect and compliance with the HIDO was required.   

Sunrock claims that it had vested rights and therefore neither the Moratorium nor the HIDO 
apply to it.  Only if it had vested rights could the Permits have been properly issued, since otherwise 
there was a Moratorium in effect.  To have vested rights, Sunrock would have to satisfy the State’s 
common law (court-made) vested rights test.  

Importantly, Sunrock was well aware of the Moratorium. Before submitting or completing 
its applications for the Permits, Sunrock’s attorneys were in communication with the County, 
including Matthew Hoagland, the County’s Planning Director and Watershed Administrator, and 
County Attorney Brian Ferrell, in attempts to avoid needing to comply with several County 
Ordinance requirements.  

These communications occurred before Mr. Hoagland issued the challenged Permits in 
January 2021. It would require this Board and everyone involved to suspend disbelief that these 
communications and legal conclusions relevant to the challenged Permits were not before Mr. 
Hoagland when he issued the Permits, and that the various legal considerations are divorced from 
the question as to whether he should have issued the permits given the Moratorium that was in 
effect. Even if they somehow were not, that does not prevent the Community Members from 
presenting the question of vested rights to this Board as a legal basis for reversing Mr. Hoagland’s 
decision.  

 The Community Members appealed Mr. Hoagland’s decision on February 3, 2021.  Before 
this Board could schedule a hearing to consider these appeals, Sunrock separately sued the 
Community Members in Superior Court in an effort to have the Court decide whether Sunrock had 
met the common law vested rights requirements. As a result, this Board suspended further hearings 
until the Superior Court decided this question. This decision made sense since answering whether 
Sunrock had vested rights is a first step in determining whether Mr. Hoagland’s decision to issue 
the Permits was correct. However, after an Order from the Superior Court deciding it did not have 
jurisdiction to hear Sunrock’s lawsuit against certain community members, Sunrock decided to 
dismiss its lawsuit. For this reason, the Community Members’ appeals now are ready for this Board 
to consider.  

The decision before this Board is a legacy decision; it will determine the future of the 
County’s character and the ability of its citizens to continue to use and enjoy their properties. It 
will directly impact the lives of the Community Members who have sought this Board’s review. 
The Community Members strongly urge this Board to deny Sunrock’s Motion, proceed to a 

 
This response only briefly addresses the Community Members’ vested rights claims since 

Sunrock’s motion to dismiss is focused on purely jurisdictional issues and misstates the thrust of 
the pending appeals. However, the 49 Community Members reserve their right to present evidence 
and additional argument to further demonstrate that Sunrock has not met North Carolina’s common 
law vested rights test.  
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hearing on the merits, and to give the Community Members’ appeals the consideration they have 
long deserved.  

STANDARD OF REVIEW 

Although Sunrock does not cite to a specific statute enabling it to file a motion to dismiss 
within its Motion, it references N.C. Gen. Stat. § 160D-406(d) in a separate cover letter as the basis 
for its motion challenging the Watershed Review Board’s jurisdiction to hear the substance of the 
Community Members’ appeals. Regardless, the standard used by North Carolina’s courts for 
considering motions to dismiss based on jurisdictional issues provides helpful guidance.  

In short, courts reviewing such motions may consider matters outside the pleadings, 
Trivette v. Yount, 217 N.C. App. 477, 482, 720 S.E.2d 732, 735 (2011) (citation omitted), and may 
resolve any issues of fact regarding jurisdiction. See Burton v. Phoenix Fabricators & Erectors, 
Inc., 194 N.C. App. 779, 782, 670 S.E.2d 581, 583 (2009). Here, any questions about the Board’s 
jurisdiction or ability to hear the Community Members’ appeals may be resolved by referring to 
Chapters 153A and 160D of the North Carolina General Statutes which grant counties their powers 
and duties, as discussed in greater detail below.  

ARGUMENT 

A.  This Board Must Either Reverse the Permits as Being in Violation of the Moratorium 
or it Must Examine whether Sunrock Had Vested Rights to Prevent the Moratorium 
Applying to It. 

 
It was illegal for the Watershed Administrator to issue the contested Permits while the 

Moratorium was in effect unless there was an exception or vested rights applied. In reviewing the 
Administrator’s decision, this Board must either reverse the issuance of the Permits as being in 
violation of the Moratorium or it must review whether vested rights caused the Moratorium not to 
apply to Sunrock. That review of vested rights could result in a decision that vested rights did not 
apply and a reversal of the Permits’ issuance, or it could result in a decision that vested rights did 
apply and a confirmation of the Permits.  The Permits cannot be affirmed without a determination 
that Sunrock had vested rights that caused the Moratorium not to apply.  Otherwise, the Permits 
are certainly invalid. 

 
B. The General Assembly Has Authorized This Board to Hear Appeals of the Watershed 

Administrator’s Decisions and Those Based on Vested Rights 

Counties and their various agencies and boards derive their powers from the General 
Statutes as enacted by the General Assembly. Lanvale Properties, LLC v. County of Cabarrus, 366 
N.C. 142, 151, 731 S.E.2d 800, 807-08 (2012). Per the General Assembly, the County’s authority 
under the General Statutes should be interpreted broadly: 

It is the policy of the General Assembly that the counties of this State should have 
adequate authority to exercise the powers, rights, duties, functions, privileges, and 
immunities conferred upon them by law. To this end, the provisions of this Chapter 
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and of local acts shall be broadly construed and grants of power shall be construed 
to include any powers that are reasonably expedient to the exercise of the power. 

N.C. Gen. Stat. § 153A-4; see also id. § 160D-110 (confirming that Section 153A-4 applies).  

The General Statutes specifically grant this Board the authority to hear appeals of the 
Watershed Administrator’s decisions: 

Appeals. – Except as provided in G.S. 160D-1403.1, appeals of administrative 
decisions made by the staff under this Chapter shall be made to the board of 
adjustment unless a different board is provided or authorized otherwise by statute 
or an ordinance adopted pursuant to this Chapter. If this function of the board of 
adjustment is assigned to any other board pursuant to G.S. 160D-302(b), that board 
shall comply with all of the procedures and processes applicable to a board of 
adjustment hearing appeals. Appeal of a decision made pursuant to an erosion and 
sedimentation control regulation, a stormwater control regulation, or a provision of 
the housing code shall not be made to the board of adjustment unless required by a 
local government ordinance or code provision. 

N.C. Gen. Stat. § 160D-405(a). This Board has been designated as the correct board per Caswell 
County’s Unified Development Ordinance, discussed below. 

Further, this Board also has the authority to hear challenges to the County’s vested rights 
determinations: 

Process to Claim Vested Right. – A person claiming a statutory or common law 
vested right may submit information to substantiate that claim to the zoning 
administrator or other officer designated by a land development regulation, who 
shall make an initial determination as to the existence of the vested right. The 
decision of the zoning administrator or officer may be appealed under G.S. 160D-
405. On appeal, the existence of a vested right shall be reviewed de novo…. 

N.C. Gen. Stat. § 160D-108(h). 

Conveniently, Sunrock sidesteps these statutory provisions in its Motion. However, neither 
Sunrock nor this Board can ignore relevant statutory language that resolves the question of whether 
this Board has jurisdiction to hear the Community Members’ appeals. It does.   

Perhaps obviously, appeals challenging the Watershed Administrators’ decisions 
necessarily involve allegations of legal errors (e.g., those related to vested rights), the type of errors 
this quasi-judicial Board was established to hear. That is the nature of an appeal. The Community 
Members’ only recourse to correcting a legally-deficient decision by the Watershed Administrator 
is to appeal that decision to this Board under N.C. Gen. Stat. § 160D-405, and in doing so further 
explain the legal basis for those appeals.  
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C.  Caswell County’s Unified Development Ordinance Further Authorizes this Board to 
Hear Appeals of the Watershed Administrator’s Decisions 

The County’s Unified Development Ordinance grants this Board broad authority to hear 
appeals of the Watershed Administrator’s actions: “Any order, requirement, decision or 
determination made by the Watershed Administrator may be appealed to and decided by the 
Watershed Review Board as specified in Section 10.10.6.” Caswell County Unified Development 
Ordinance § 10.10.2.1 (emphasis added). 

This language is hardly a narrow limitation to only those “technical matters” suggested by 
Sunrock. Mr. Hoagland’s decision to issue the Permits was made while conflicting ordinances 
were in force. In carrying out his job as the Watershed Administrator, Mr. Hoagland only can do 
what is authorized under the Ordinances, as adopted per the General Statutes. If one ordinance is 
on hold due to a moratorium, it is Mr. Hoagland’s job to recognize this fact and not implement that 
suspended ordinance. It is this Board’s job to decide whether Mr. Hoagland’s assessment that those 
ordinances did not stop him from issuing the Permits was correct. The fact he made such an 
assessment is evidenced by the fact he issued the Permits, and is ready for this Board’s 
consideration. 

D. The Superior Court Already Has Acknowledged that the WRB Is the Correct Forum 
for These Appeals.  

As this Board already is aware, the current proceedings were put on hold so that the Caswell 
County Superior Court could address the question of vested rights, one of the issues that remains 
before this body. Before Sunrock dismissed its Superior Court lawsuit, however, the Court issued 
an Order that resolved the very jurisdictional question that Sunrock now asks the Board to decide—
can the Watershed Review Board hear these appeals? Exhibit C. 

The Court recognized that the appeals, in part, were based on the existence of the 
Moratorium at the time the Permits were issued. Id. at 2-3 (Findings of Fact ⁋⁋ 3-6). It then 
concluded that a final decision of the Watershed Review Board on whether Mr. Hoagland’s 
issuance of the Permits was correct would give the Courte jurisdiction to hear an aggrieved party’s 
appeal. See id. at 4-5 (Conclusions of Law ⁋ 6).  For example, the Court reasoned that “[i]f a ruling 
adverse to [Sunrock] is issued, it will be issued by the Watershed Review Board,” and that “[t]he 
United States Constitution and the North Carolina Constitution protect an individual’s 
constitutional right to petition their elected official for redress of grievances. This Court will not 
foreclose NAACP Defendants’ legal arguments before the time has arisen to make them. That will 
only serve to dissuade petition activity, which is constitutionally protected.” Id. at 4-5 
(Conclusions of Law ⁋⁋ 6, 8). 

Therefore, it is the Superior Court’s role to hear appeals from this Board’s decisions on 
matters brought before it.  It is the Board’s role to make the decision as to whether the Moratorium 
or vested rights applied, and whether the permits were properly issued. 

Sunrock notified this Board’s attorney that it dismissed its Superior Court lawsuit for fear 
that the Court may dismiss its remaining challenge against the Community Members for lack of 
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jurisdiction. Simultaneously, it incorrectly argues that this Board cannot consider those appeals 
either despite the Court’s Order.  

In the end, a higher court has spoken. Accordingly, this Board should dismiss Sunrock’s 
Motion. 

E. Sunrock Misstates the Basis for Approximately Fifty of the Appeals to Avoid the 
Primary Issue in this Case—Vested Rights 

Interestingly, Sunrock’s Motion to Dismiss entirely excludes the key words in the present 
case—vested rights. Instead, Sunrock has re-cast the issue to shift focus to the potential effect of 
its failure to establish vested rights,2 namely that a County Moratorium and High Impact 
Development Ordinance may apply to it. No matter how creative the wording, the legal question 
before this Board has remained the same: has Sunrock established that it had satisfied the common 
law (court-made) vested rights test3 so that it only must comply with the ordinances in place as of 
January 6, 2020? This is the legal basis for challenging Mr. Hoagland’s decision to issue the 
Permits. As discussed above, this is the legal question properly before this Board to decide. The 
answer will determine whether Mr. Hoagland’s decision was erroneous, and will resolve this 
dispute.  

For reference, North Carolina’s common law vested right test is stated as follows: “A party 
claiming a common law vested right in a nonconforming use of land must show: (1) substantial 
expenditures; (2) in good faith reliance; (3) on valid governmental approval; (4) resulting in the 
party's detriment.” Walton North Carolina LLC v. City of Concord, 257 N.C. App. 227, 232, 809 
S.E.2d 164, 168 (2017) (citation omitted); see also Warner v. W&O Inc., 263 N.C. 37, 41, 138 
S.E.2d 782, 785 (1964) (confirming that a vested right is created after a permit has been issued 
and an applicant makes expenditures in good faith at a time when the permitted activity was 
lawful); see Town of Hillsborough v. Smith, 276 N.C. 48, 56, 170 S.E.2d 904, 910 (1969) 
(confirming that vested rights only might accrue after issuance of a permit and when an applicant 
did not have notice of a pending, or actual, ordinance that would prevent it from acting).  

As indicated above, Sunrock did not obtain such governmental approvals4 from the County 
by January 6, 2020, nor had it obtained necessary building permits for its quarry and asphalt plant 
sites. It had not even applied for the challenged Permits for the quarry site until after the 
Moratorium went into effect, and had not completed its applications for the asphalt plant until after 
the County adopted the HIDO. As a result, Sunrock has not met the basic requirements of the 

 
2 Under North Carolina law, the burden is on Sunrock to demonstrate that it has “satisfied the 
elements for common law vested rights.” Wilson v. City of Mebane Bd. of Adjustment, 212 N.C. 
App. 176, 181, 710 S.E.2d 403, 407 (2011). Instead, Caswell County hired an outside law firm 
well known to represent the mining industry to assess whether Sunrock’s largely unsubstantiated 
claims were correct. 
3 Sunrock has not claimed that it has vested rights under a different, statutory vested rights test 
provided in Chapter 160D of the General Statutes. 
4 The governmental approvals needed by Sunrock were codified into the Unified Development 
Ordinance and/or Code of Ordinances at all relevant times. 
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vested rights test, and cannot claim that it relied upon permits that it applied for after a change in 
the County Ordinances.  

This Board must decide whether Sunrock has established vested rights before it can decide 
whether Mr. Hoagland correctly issued the Permits. Without Sunrock having vested rights, the 
Moratorium certainly applied and the permits were certainly improperly issued. 

CONCLUSION 

Requiring Sunrock to follow the County’s Ordinance requirements does not mean that 
Sunrock ultimately cannot operate its proposed quarry and asphalt plant. What it does mean is that 
Sunrock would have to follow the law like everyone else, including the Community Members who 
have sought this Board’s review of Mr. Hoagland’s decisions. An additional statement from a few 
of the Community Members is attached to this Response as Exhibit D.  

For all of the reasons previously stated, the Community Members respectfully request that 
this Board deny Sunrock’s Motion to Dismiss and proceed to schedule a hearing on the merits of 
this case.  

Respectfully submitted this the 28th day of October 2022,  

 

CALHOUN, BHELLA & SECHREST, LLP 
 

 
 
      By: ______________________________ 
        
 
       James L. Conner II 
       N.C. State Bar No. 12365 
       E-mail: jconner@cbsattorneys.com 

Shannon M. Arata 
       N.C. State Bar No. 47544 
       E-mail: sarata@cbsattorneys.com  
       4819 Emperor Boulevard, Suite 400 
       Durham, North Carolina 27703 
       Telephone: (919) 887-2607 
       Facsimile: (919) 827-8806 
       Attorneys for Community Members 
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CERTIFICATE OF SERVICE 
 

It is hereby certified that a copy of the foregoing Response in Opposition to Carolina 
Sunrock, LLC’s Motion to Dismiss has been served on the other parties’ counsel via electronic 
mail and/or the United States Postal Service, addressed as follows: 

 
 

William J. Brian 
bbrian@morningstarlawgroup.com 
Jeffrey Roether 
jroether@morningstarlawgroup.com 
Morningstar Law Group 
700 West Main Street 
Durham, NC 27701 
 
Valerie L. Bateman 
valerie@newsouthlawfirm.com 
New South Law Firm 
209 Lloyd Street, Suite 350 
Carrboro, NC 27510 
 
Brian M. Ferrell 
bferrell@kennoncraver.com 
Kennon Craver PLLC 
4011 University Drive, Suite 300 
P.O. Box 51579 
Durham, NC 27717 
 
Christopher & Julianne Woerdeman 
2592 Wrenn Road 
Prospect Hill, NC 27314 
 
 
 This the 28th day of October, 2022. 
        
 
 
      By:      
        
        
       James L. Conner II 
       Attorney for Community Members 
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Exhibit D 



 
October 28, 2022 
 
TO: Caswell County Watershed Review Board 

Matthew Hoagland, Planning Director of Caswell County 
Robert Hornik, Special Counsel to Caswell County Watershed Review Board 
 

FROM: Edward Dougherty, Evangeline Vinson Gaudette, Marcia McNally, and Theresa Newman 
 
CC:  Caswell County Board of Commissioners 
 
RE: Caswell County Watershed Review Board (WRB) Appeal of Carolina Sunrock Permits 
 
Sirs, 
 
With this letter we are responding to the motion made by Sunrock’s attorneys (Morningstar Law Group) that all 
appeals against granting Sunrock watershed protection and SNIA permits be dismissed. We are opposed to this 
motion and request that the appeals hearing be held. 
 
We are among the 50+ people Sunrock sued on April 27, 2021. We are not marauders or imposters. Like you, we 
are old or young; with terminal illnesses or with good health; we own property or rent; we have land and homes 
long-held by generations of our families or are more newly arrived in Caswell County. We have businesses and 
ways of life that depend on clean air, clean water, a constant supply of water, and the serenity that life in rural 
Caswell County has promised for decades. We are among the citizens whose interests you promised to uphold 
when you agreed to serve on the WRB. 
 
Since Sunrock first announced to the community in fall of 2019 that it intended to build a quarry-asphalt-rock 
crushing plant in Prospect Hill and an asphalt plant in Anderson, we have operated according to the rules of 
conduct laid out by the Caswell County permitting process, and in good faith. We have done so with the 
expectation that Caswell County would adhere to its processes, including a hearing on the issues before the WRB 
now so that both sides can be heard and considered .  
 
At the same time, Sunrock has consistently moved to quiet our voices and intimidate us as individuals. You are no 
doubt aware of the lawsuit that Sunrock brought against the over 50 of us who wrote letters requesting that the 
WRB reverse the permits granted to Sunrock. You may know that the kind of lawsuit Sunrock filed is called a SLAPP 
suit (Strategic Lawsuit Against Public Participation), which is prohibited in many states, but not in North Carolina. 
Once Sunrock filed the lawsuit, we had no choice but to go to court. We waited patiently to have our case heard in 
Superior Court, only for Sunrock’s attorneys to turn around and withdraw its complaint on August 22, 2022. In 
effect we were held hostage by this lawsuit for 16 months during which time we were forced to expend significant 
emotional energy and money to defend ourselves. 
 
And so here we are, all this time later, still waiting for our appeal to be heard. We believe that Sunrock’s proposed 
projects will personally and significantly harm our families and reduce the value of our properties. But once again 
Sunrock is attempting to silence us with this motion to dismiss. Please deny this motion and hear the appeal. 
 
Please note: This response is supplemental to our attorneys’ response and does not replace or substitute for it. 
 


